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SUPPLEMENTAL MEMORANDUM CPI NI ON

VELLS, Judge: Petitioner seeks review of respondent’s

determ nati on denying her request for relief pursuant to section

*Thi s Menorandum Qpi ni on suppl enments Toppi v. Comm ssSi oner,
T.C. Meno. 2006-182.
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6015(f)?* regardi ng taxabl e years 1995 through 2001. Petitioner
commenced the case after receiving a final notice denying her
request for relief under section 6015(f). The case was tried on
April 3, 2006, and the parties filed their briefs on June 19 and
July 26, 2006. On July 25, 2006, this Court issued its Opinion

in Billings v. Comm ssioner, 127 T.C. 7 (2006), holding that the

Court does not have jurisdiction to review the Conm ssioner’s
denial of relief under section 6015(f) in a case where no

deficiency has been asserted. Qur holding in Billings was in
accordance with the opinions of the Courts of Appeals for the

Eighth and Ninth Crcuits in Bartman v. Conm ssioner, 446 F.3d

785 (8th Cr. 2006), affg. in part and vacating in part T.C

Meno. 2004-93, and Conm ssioner v. Ew ng, 439 F.3d 1009 (9th CGr

2006), revg. 118 T.C 494 (2002), vacating 122 T.C 32 (2004),
respectively. On the basis of Billings, we filed on August 29,

2006, our initial opinion, Toppi v. Comm ssioner, T.C Meno.

2006- 182 (Toppi 1). In Toppi | we held that we | acked
jurisdiction to consider petitioner’s case. However, we did not
enter the deci sion.

The Tax Relief and Health Care Act of 2006, Pub. L. 109-432,
div. C, sec. 408, 120 Stat. 3061, anended section 6015(e)(1) to

provide that this Court may review the Conmm ssioner’s denial of

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended.
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relief under section 6015(f) in cases where no deficiency has
been asserted. The |egislative anmendnent applies “wth respect
to liability for taxes arising or remaining unpaid on or after
the date of the enactnent of this Act.” [|d. sec. 408(c), 120
Stat. 3062. The date of enactnent was Decenber 20, 2006. See
120 Stat. 2922. Petitioner’s liabilities for each of 1997, 1998,
and 1999 renuai ned unpaid as of Decenber 20, 2006. Accordingly,
we now have jurisdiction to consider those taxable years and w |
deci de the case on the basis of the record |aid before us at the
April 3, 2006, trial

Petitioner’'s liabilities for each of 1995, 1996, 2000, and
2001 did not remain unpaid as of Decenber 20, 2006. W do not
have jurisdiction to consider those taxable years as they are
subject to the earlier version of section 6015 and our holding in

Billings. See Bock v. Commi ssioner, T.C Mno. 2007-41.

Accordingly, the petition, insofar as it seeks relief from
liabilities for taxable years 1995, 1996, 2000, and 2001, wll be
di sm ssed for lack of jurisdiction.

Backgr ound

We adopt the findings of fact in Toppi |I. For conveni ence
and clarity, we repeat here the facts necessary to understand the
di scussion that follows and find additional facts as necessary to
decide the case. At the tinme of filing the petition, petitioner

resided in Franklinville, New Jersey.
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Petitioner and David J. Toppi (M. Toppi) were married on
May 24, 1986, and divorced on June 11, 2002. Except for 5 years
followng the birth of their son, petitioner worked as a
receptionist for several different enployers while M. Topp
tried to establish a practice as a chiropractor. Petitioner was
not involved with M. Toppi’s chiropractic practice. During
1994 or 1995 when petitioner’s son was 5 years old, M. Topp
approached petitioner and asked her to return to work because
his “business was in trouble.”

Petitioner and M. Toppi received mail at their hone
address in Franklinville, New Jersey. Petitioner regularly, but
not al ways, opened and read the mail. At approxinately the sanme
time that M. Toppi asked petitioner to return to work,
petitioner discovered that M. Toppi had failed to pay numerous
househol d bills. Petitioner and M. Toppi opened a joint
checki ng account from which petitioner began to pay househol d
bills. Petitioner continued to pay household bills fromthe
j oi nt checking account until she and M. Toppi divorced on
June 11, 2002.

On several occasions M. Toppi told petitioner that they
shoul d request an extension to file their joint tax return
because he did not have enough noney to pay the taxes.

Petitioner and M. Toppi requested an extension from April 15
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until August 15, 1995, to file their 1994 tax return. On
August 21, 1995, respondent received petitioner’s and M.
Toppi’s joint 1994 income tax return reporting a tax liability
of $8,515 and a withholding credit of $598. To satisfy their
1994 tax liability, petitioner and M. Toppi made nonthly
paynments from June 5, 1996, through March 6, 1998. The fi nal
paynment on March 6, 1998, satisfied petitioner’s and M. Toppi’s
tax liability for 1994 including additions to tax and statutory
i nterest.

On April 15, 1996, respondent received petitioner’s and
M. Toppi’s joint 1995 tax return reporting a tax liability of
$17,117 and a withholding credit of $1,332. To satisfy their
1995 tax liability, petitioner and M. Toppi made nonthly
paynments from March 6, 1998, through July 14, 2003. The final
paynment on July 14, 2003, satisfied petitioner’s and M. Toppi’s
tax liability for 1995 including additions to tax and statutory
i nterest.

Petitioner and M. Toppi requested an extension from Apri
15 until August 15, 1997, to file their joint 1996 tax return
and subsequently requested another extension to file until
Cct ober 15, 1997. On CQctober 20, 1997, respondent received
petitioner’s and M. Toppi’s joint 1996 tax return reporting a

tax liability of $15,813 and a withholding credit of $1,253.
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The withholding credit was attributable to petitioner. On
June 28, 1999, respondent sent petitioner and M. Toppi a notice
of intent to | evy because they had defaulted on their
install ment agreenent for taxable year 1996. By February 14,
2006, petitioner and M. Toppi satisfied their 1996 tax
l[tability including additions to tax and statutory interest.

Petitioner and M. Toppi requested an extension from
April 15 until August 15, 1998, to file their joint 1997 tax
return. Despite receiving an extension, petitioner and
M. Toppi filed their return untinely on July 30, 1999,
reporting a tax liability of $10,200 and a w thholding credit of
$1,045. The withholding credit was attributable to petitioner.
Petitioner and M. Toppi have nmade no ot her paynents on their
1997 tax liability except M. Toppi’s single paynent of $600.

On August 2, 1999, petitioner and M. Toppi untinely filed
their joint 1998 tax return reporting a tax liability of
$8,513.29 and a withholding credit of $2,050.03, of which $389
was attributable to petitioner. Petitioner and M. Toppi have
not made any further paynents on their 1998 tax liability.

On Cct ober 22, 2000, petitioner and M. Toppi untinely
filed their joint 1999 tax return reporting a tax liability of
$7,437.52 and a withholding credit of $4,904.49, of which $1, 884
was attributable to petitioner. Petitioner and M. Toppi have

not made any further paynents on their 1999 tax liability.
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On August 3, 2001, petitioner and M. Toppi signed a Form
900, Tax Coll ection Wiiver, extending the period of limtations
for collection of their 1996, 1997, 1998, and 1999 tax
liabilities. On June 25, 2004, respondent received petitioner’s
Form 8857, Request for Innocent Spouse Relief, and Form 12510,
Questionnaire for Requesting Spouse, for tax years 1995 t hrough
2001.2 On Decenber 8, 2004, respondent’s Appeals Ofice sent
petitioner a letter requesting any additional information that
petitioner would have respondent consider in determ ning whether
petitioner was entitled to section 6015(f) relief for the years
in issue. On January 27, 2005, respondent’s Appeals Ofice sent
petitioner a notice of determ nation denying petitioner’s
request for relief pursuant to section 6015(f) for taxable years
1995 through 2001. Petitioner tinely petitioned this Court.

Di scussi on

The Comm ssioner has discretion, pursuant to section
6015(f), to grant relief fromjoint and several liability where
relief is not available under section 6015(b) or (c) if the
facts and circunstances indicate that it would be inequitable to

hol d the requesting spouse |iable for the deficiency.

2The record does not denpbnstrate that petitioner and M.
Toppi have any tax liabilities for 2000 and 2001. Additionally,
petitioner and M. Toppi satisfied their 1995 tax liability on
July 14, 2003, and their 1996 tax liability by Feb. 14, 2006.
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Rev. Proc. 2003-61, sec. 4.02, 2003-2 C.B. 296, 298,3
provi des a set of circunstances under which relief normally wll
be granted. They pertain to: (1) Marital status; (2) know edge
or reason to know, and (3) econom c hardship. Respondent
concedes the first requirenent; petitioner was not married to
M. Toppi when she requested relief. However, respondent argues
that petitioner fails to nmeet the other two requirenents of Rev.
Proc. 2003-61, sec. 4.02.

I n an under paynent case the know edge el enent depends upon
whether, at the tinme the return was signed, the requesting
spouse knew or had reason to know t hat the nonrequesting spouse

woul d not pay the inconme tax liability. Merendino v.

Conmi ssioner, T.C. Menp. 2006-2; Rev. Proc. 2003-61, sec.

4.02(1)(b). During the adm nistrative proceedi ngs petitioner
clainmed that she did not know the Federal incone tax returns for
the taxable years 1996 t hrough 1999 reported bal ances due and,
therefore, at the tine she signed the returns she did not know
or have reason to know that the tax liabilities would not be

paid. Petitioner signed the returns for taxable years 1996

Rev. Proc. 2003-61, 2003-2 C. B. 296, which superseded Rev.
Proc. 2000-15, 2000-1 C.B. 447, is effective for requests for
relief filed on or after Nov. 1, 2003. Rev. Proc. 2003-61, sec.
7, 2003-2 C. B. at 299. Petitioner’s request for relief was filed
on June 25, 2004. Therefore, we consider the denial of relief on
the basis of the factors of Rev. Proc. 2003-61, supra.
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t hrough 1999. Accordingly, petitioner is charged with
constructive know edge of the anpbunts shown on the returns as

tax due. See Georqge v. Conm ssioner, T.C. Menop. 2004-261

Castle v. Conmi ssioner, T.C. Menp. 2002-142.

Petitioner’s and M. Toppi’'s 1994 Federal incone tax return
reported an unpaid tax liability. At the time of filing,
petitioner and M. Toppi did not remt full paynent. Likew se,
when petitioner and M. Toppi filed their 1995 Federal incone
tax return, they did not remt full paynent. On June 5, 1996,
petitioner and M. Toppi entered into an installnment agreenent
to satisfy the outstanding tax liability for 1994.

Petitioner and M. Toppi requested two extensions to file
their 1996 Federal income tax return. Additionally, petitioner
and M. Toppi requested an extension to file their 1997 tax
return. M. Toppi told petitioner that they were requesting
extensions for these years, as well as others, because they did
not have sufficient funds to pay the taxes due.

Petitioner and M. Toppi received statenments from
respondent and notices of intent to |levy regarding the
outstanding liabilities. On June 28, 1999, respondent sent M.
Toppi and petitioner a notice of intent to | evy because they
defaulted on an install nent agreenent concerning their

outstanding tax liability for taxable year 1996.
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When M. Toppi asked petitioner to return to work, he told
petitioner that his “business was in trouble.” At approximtely
the same tine, petitioner discovered that M. Toppi had failed
to pay nunerous household bills. Additionally, M. Toppi told
petitioner on several occasions that they should request an
extension to file their joint tax return because he did not have
enough noney to pay the taxes. Accordingly, we hold that
petitioner knew or should have known that the tax returns for
1997 through 1999 reported unpaid liabilities and that M. Topp
woul d not pay those liabilities.

I n determ ni ng whet her a requesting spouse will suffer
econom ¢ hardship if not granted equitable relief, Rev. Proc.
2003-61, sec 4.02(1)(c), refers to section 301.6343-1(b)(4),
Proced. & Admn. Regs. GCenerally, a taxpayer woul d experience
econom ¢ hardship if he or she were unable to pay reasonabl e
basic living expenses. Sec. 301.6343-1(b)(4)(i), Proced. &

Adm n. Regs. It is the taxpayer’s burden to show both that the
t axpayer’s expenses qualify as basic living expenses and that

t hose expenses are reasonable. Monsour v. Conmm ssioner, T.C

Meno. 2004-190.
Petitioner failed to present any information regarding her
econom c situation. Petitioner did not disclose her average

mont hly i nconme and expenses on the Form 12510 respondent
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recei ved on June 25, 2004. Respondent provi ded opportunities
for petitioner to supplenment the record. Petitioner did not
avail herself of those opportunities, nor did she do so at
trial. Accordingly, we hold that petitioner has failed to
denonstrate that she would suffer econom c hardship if not
granted relief fromjoint and several liability.

Rev. Proc. 2003-61, sec. 4.03(2), 2003-2 C. B. 298, provides
a nonexclusive list of factors that the Internal Revenue Service
wi || consider when determ ning whether to grant relief. The
factors are: (1) Marital status; (2) econom c hardship; (3)
know edge or reason to know that the nonrequesting spouse woul d
not pay the liability; (4) nonrequesting spouse’s |egal
obligation; (5) significant benefit; and (6) conpliance with
income tax laws. [d.

The first factor is whether the couple is still married.
See Rev. Proc. 2003-61, sec. 4.03(2)(a)(i). As stated above
petitioner and M. Toppi were divorced at the tinme of
respondent’ s determ nation, which weighs in favor of granting
relief.

The second factor is whether the requesting spouse wl |l
suffer econom c hardship if relief fromjoint and severa
l[tability is not granted. See Rev. Proc. 2003-61, sec.

4.03(2)(a)(ii). The test under this section is the sane as the
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test under Rev. Proc. 2003-61, sec. 4.02(1)(c). As discussed
above petitioner has failed to denonstrate that she would suffer
econom ¢ hardship if required to pay the outstanding liability,
whi ch wei ghs against relief.

The third factor is whether petitioner had know edge or
reason to know, at the tine she signed the returns, that the
incone tax liabilities on the returns would not be paid. See
Rev. Proc. 2003-61, sec. 4.03(2)(a)(iii). The test under this
section is the same as under Rev. Proc. 2003-61, sec.
4.02(1)(b). As discussed above petitioner knew or had reason to
know that the tax liabilities would not be paid, which weighs
agai nst relief.

The fourth factor is the legal obligation to pay. See Rev.
Proc. 2003-61, sec. 4.03(2)(a)(iv). Neither petitioner nor M.
Toppi has an obligation to pay the outstanding liability
pursuant to a divorce decree. The factor under this section is
neutral as to whether to grant or deny relief.

The fifth factor i s whether the requesting spouse has
significantly benefited fromthe unpaid liability. See Rev.
Proc. 2003-61, sec. 4.03(2)(a)(v). Petitioner did not benefit
significantly fromthe couple’'s failure to pay the inconme tax
liabilities for the years in issue, which weighs in favor of

relief.
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The sixth factor is whether the requesting spouse has made
a good faith effort to conply with Federal incone tax laws in
the tax years after the years in issue. See Rev. Proc. 2003-61
sec. 4.03(2)(a)(vi). Respondent conceded that petitioner is in
conpliance wth Federal incone tax laws for tax years after
1999, which weighs in favor of granting relief.

Additionally, Rev. Proc. 2003-61, sec. 4.03(2)(b), 2003-2
C.B. at 299, sets forth two factors which favor equitable relief
if present but have no effect if not present. They are: (1)
Whet her the nonrequesting spouse abused the requesting spouse;
and (2) whether the requesting spouse was in poor nental or
physi cal health when signing the return or requesting relief.

As to the first factor of Rev. Proc. 2003-61, sec.
4.03(2)(b), M. Toppi did not abuse petitioner. As to the
second factor, petitioner neither argued nor showed that she was
in poor health when she signed the returns or requested relief.
Nei t her factor weighs in favor of granting or denying relief;
i.e., the factor is neutral.

In sum the record does not denonstrate that it would be
inequitable to deny petitioner relief. Petitioner had know edge
or reason to know that M. Toppi would not pay the liabilities

reported on the returns.
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Petitioner has also failed to prove that she wll suffer
econom c hardship if relief is not granted. See sec. 301.6343-
1(b)(4), Proced. & Adm n. Regs. (defining econom c hardship as
causi ng the taxpayer to be unable to pay his or her basic |iving
expenses). Accordingly, we conclude that respondent properly
deni ed petitioner relief under section 6015(f).

We have considered all of petitioner’s contentions. To the
extent not addressed herein, those contentions are without nerit
or unnecessary to reach.

To reflect the foregoing,

An appropriate order and

decision will be entered.




